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STATE OF NORTH CARQEIQ{A*'-; TR
o wiume=m s . AMENDED DECLARATION

BOOROUNTY OFPNEW HANOVER R OF COVENANTS,

CONDITIONS AND RESTRI s
1693 0847 JRUC23 PM 1 Y7¢0pEsr oy THE SEA TOWNHOUSES

THIS AMENDED DECLARATION, made the 1lst day of May, 1993, by
FOREST BY THE SEA HOMEOWNERS/LAGOON BOATOWNERS ASSOCIATION, INC.,
a North Carolina non-profit corporation, hereinafter referred to as
the "Association", pursuant to North Carolina General Statute 47A

 WITNESSETH: ,
WHEREAS, Homeowners are the owners of certain property in the

Town of Carclina Beach, County of New Hanover, State of North

Carolina, which is more particularly described as follows:

BEING all of Forest By The Sea Townhouses as
the same is shown on maps thereof recorded in
the office of the Register of Deeds of New

QOGcikb - Hanover County, to which said map references
is hereby made for a more particular
description.

WHEREAS, in Book 1163 Page 1898 of the New Hanover County
Registry, a Declaratlon of Covenants, Conditions and Restrictions,
Forest By The Sea Townhouses, was recorded and whereas said
Covenants, Conditions and Restrictions were amended in Book 1369 at
Page 1237 of the New Hanover County Registry and at Book 1413 Page
1944 and whereas pursuant to North Carolina General Statute,
Section 47D et. seq. and the Declaration of Covenants, Conditions,
and Restrictions Forest By The Sea Townhouses and amendments
thereto, and the By-Laws; the Association has agreed to amend said
Declaration of Covenants, Conditions and Restriction, Forest By The
Sea Townhouses and the appllcable By-Laws. *=*

WHEREAS, on May 1, 1993 at the Annual meeting of the Forest By
The Sea Homeowners/Lagoon Boatowners Association, Inc., this
Amended Declaration of Covenants, Conditions and Restrictions were
submitted to the members for approval and,

WHEREAS, 63 votes were cast and all 63 votes cast were for
approval of the Amended Declaration of Covenants, Conditions and
Restrictions and the Amended By-Laws.

NOW, THEREFORE, Homeowners hereby declare that all of the
properties described above shall be held, sold and conveyed subject
to the following easements, restrictions, covenants, and
conditions, which are for the purpose of protecting the value and
desirability of, and which shall run with the real property and be
binding on all parties having any right, title or interest in the
described properties or any part thereof, their heirs, successors
and assigns, and shall inure to the benefit of each owner thereof.

ARTICLE I
DEFINITIONS
SECTION 1. ASSOCIATION shall mean and refer to Forest By
The Sea Homeowners/Lagoon Boatowners Association, 1Inc., its
successors and assigns.
SECTION 2. OWNER shall mean and refer to the record owner,

whether onef'or more persons or entities, of a fee simple title to
any Lot which 1is part of the Properties, including contract
sellers, but excluding those having such interest merely as
security for the performance of any obligation. The term Owner and
Member shall have the same meaning and may be used interchangeably.

1

*%*NOTE: These amendments are being recorded to correct erronecous language
in those amended Declaration of Covenants, Conditions and Restgiccions
recorded in Book Ko"]q , Page \LKQ£l of the New Hanover County Registry.
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SECTION 3. PROPERTIES shall mean and refer to that certain

real property hereinbefore described, and such additions thereto as
may hereafter be brought within the Jjurisdiction of the
Association.

SECTION 4. COMMON AREA shall mean all property, including
real property, boat slips, docks and recreational facilities, owned
by the Association for the common use and enjoyment of the Owners.
The Common Area to be owned by the Association at the time of the
conveyance of the first Lot is described as follows:

The Common Area of Forest By The Sea Townhouses is all of
that area shown on the map of Forest By The Sea which is
recorded in Map Book 19 Page 69 in the Office of The
Register of Deeds of New Hanover County with the
exception of Lots 1 through 74, as shown on said map and
with the further exception of the area designated thereon
as being reserved by Forest By The Sea, Inc.

SECTION 5. BOAT SLIP shall mean the space in and above the
water adjacent to Myrtle Grove Sound for the docking of a boat as
shown diagrammatically on Exhibit "A" hereto attached. The term
"Boat Slip" and "Docking Space" shall have the same meaning and may
be used interchangeable.

SECTION 6. LOT shall mean and refer to any of the numbered
Lots shown on the map of Forest By The Sea recorded in the Office
of the Register of Deeds of New Hanover County.

SECTION 7. BOARD OF DIRECTORS OR BOARD shall mean the
Board of Directors of the Association.

ARTICLE II
PROPERTY RIGHTS

SECTION 1. OWNERS’ EASEMENTS OR ENJOYMENT: Every Owner
shall have a right and easement of enjoyment in and to the Common
Area which shall be appurtenant to and shall pass with the title to
every Lot, subject to the following provisions:

A. The right of the Association to charge reasonable
admission and other fees for the use of any recreational
facility situated upon the Common Area;

B. The right of the Association to limit the number of
guests of Owners;

c. The right of the Association to suspend the voting rights
and right to use of the recreational facilities by an
Owner for any period during which any assessment against
his Lot remains unpaid; and for a period not to exceed
sixty (60) days for an infraction of its published Rules
and Regulations.

D. The right of the Association to dedicate or transfer all
or part of the Common Area to any public agency,
authority, or utility for such purposes and subject to
such conditions as may be agreed to by the Owners. No
such dedication or transfer shall be effective unless an
instrument signed by fifty-one (51%) percent of the
Owners agreeing to such dedication or transfer has been
recorded;

E. The right of the Association to impose regulations for
the use and enjoyment of the Common Area, which
regulations may further restrict the use of the Common
Area;
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F. One (1) Boat Slip shall be assigned for each Lot in
Forest By The Sea Townhouses but such Boat Slip shall not
be transferable except as an incident or appurtenance to
the transfer of the ownership of a Lot or unit in Forest
By The Sea Townhouses.

SECTION 2. ASSIGNMENT OF BOAT SLIPS: The Board of
Directors shall assign a Boat Slip to each Owner. The Boat Slip so
assigned may be exchanged among the Owners, with the written
approval of the Board, except that no Owner may transfer or sell
his Boat Slip except as an incident to the sale of his Lot or unit
in Forest By The Sea.

SECTION 3. DELEGATION OF USE: Any Owner may delegate, in
accordance with the By-Laws, his right of enjoyment to the Common
Area and facilities to the members of his family, his tenants, or
contract purchasers who reside on the property.

ARTICLE III
MEMBERSHIP AND VOTING RIGHTS

SECTION 1. Every Owner of a Lot which is subject to
assessment shall be a Member of the Association. Membership shall
be appurtenant to and may not be separated from ownership of any
Lot which is subject to assessment.

SECTION 2. The Association shall have one class of voting
membership:

CLASS "an, Class A members shall be all
Owners. When more than one person holds an
interest in any Lot, all such persons shall be
members. The vote for such Lot shall be
exercised as they among themselves determine,
but in no event shall more than one (1) vote
be cast with respect to any Lot.

ARTICLE 1V
COVENANTS FOR ASSESSMENTS

SECTION 1. CREATION OF THE LIEN AND PERSONAL OBLIGATION OF
ASSESSMENT. Each owner of any Lot by acceptance of a deed
therefor, whether or not it shall be so expressed in such deed, is
deemed to covenant and agree to pay the Association:

1. Annual assessments or charges;

2. Special assessments for capital improvements, such

assessments to be established and collected as
hereinafter provided;

3. Damage assessments as provided for in Section 9 of this
article;
4. Penalty assessments as provided for in the By-Laws;

5. And to the appropriate governmental taxing authority, a
Pro rata share of ad valorem taxes levied against the
Common Area if the Association shall default in the
payment therefor a period of six (6) months, all as
hereinafter provided.

The abbve assessments, together with interest, costs, and
reasonable attorney’s fees, shall be a charge on the land and shall
be a continuing lien upon the property against which each
assessment is made.
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Each such assessment, together with interest, costs and
reasonable attorney’s fees, shall also be the personal obligation
of the persons who were the Owner of such property at the time when
the installment fell due. The personal obligation for delinquent
assessments shall not pass to his successors in title unless
expressly assumed by them.

SECTION 2. PURPOSE OF ASSESSMENT: The assessments levied
by the Association shall be used exclusively for the purpose of (1)
promoting the recreation, health, safety and welfare of the members
and their property; (2) the enforcement of these Covenants and the
Rules and Regulations of the Association promulgated by the Board
of Directors; and (3) in particular" for the improvement and
maintenance of building exteriors and the Common Area.

SECTION 3. ANNUAL ASSESSMENT: The Annual Assessment as of
June 1, 1992 was TWELVE HUNDRED SIXTY ($1,260.00) DOLLARS per Lot.

The Annual Assessment may be increased each year not more than
five (5%) percent above the maximum assessment for the previous
year without a vote of the membership.

The Annual Assessment may be increased above five (5%) percent
by a vote of fifty-one (51%) percent of the members who are voting
in person or by proxy, at a meeting duly called for this purpose.

SECTION 4. DETERMINATION OF ASSESSMENTS: The Board shall
determine from time to time the sum or sums necessary and adequate
for the common expenses. At the Annual Meeting of the Association,
such budget shall be submitted to the members for approval. As
approved, the budget shall constitute the basis for all regular
assessments for common expenses against owners of memberships,
which assessments shall be due and payable periodically as
determined by the Board. Common expenses shall include expenses
for the operation, maintenance, repair or replacement of the Common
Area, Properties, Building Exteriors, all insurance premiums and
expenses relating thereto, and any other expenses designated as
common expenses from time to time by the Board of Directors of the
Association.

The Board is specifically empowered on behalf of the
Association to make and collect assessments for expenses described
above.

SECTION 5. SPECIAL ASSESSMENTS FOR CAPITAL IMPROVEMENTS :
In addition to the annual assessment authorized above, the
Association may levy in any assessment year, a special assessment
applicable to that year only, for the purpose of defraying, in
whole or part, the cost of any construction or reconstruction,
unexpected repair or replacement of a described capital improvement
upon the Common Area, including the necessary fixtures and personal
property related thereto, or defraying in whole or in part the cost
of any dredging; provided that any such assessment shall have the
approval of fifty-one (51%) percent of the members who are voting
in person or by proxy at a meeting duly called for this purpose.

SECTION 6. . NOTICE AND QUORUM FOR ANY ACTION AUTHORIZED:
Written notice of any meeting called for the purpose of taking any
action authorized under Article IV, SECTION 3 and SECTION 5, shall
be sent to all owners not less than thirty (30) days nor more than
sixty (60) days in advance of the meeting. At the first such
meeting called, the presence of owners or of proxies entitled to
case fifty-one (51%) percent of all the votes shall constitute a
quorum. If the required quorum is not present, another meeting may
be called subject to the same notice requirement, and the required
quorum at the subsequent meeting shall be one-half (1/2) of the
required gquorum at the preceding meeting. No such subsequent
meeting shall be held more than sixty (60) days following the
preceding meeting.
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SECTION 7. UNIFORM RATE OF ASSESSMENT: Both annual and
special assessments must be fixed at a uniform rate for all Lots
and may be collected on a monthly basis. :

SECTION 8. DATE OF COMMENCEMENT OF ANNUAL ASSESSMENTS, DUE
DATE: The Board of Directors shall fix the amount of the annual
assessment against each Lot in advance of each annual assessment
period. Written notice of the annual assessment shall be sent to
every Owner subject thereto.

The due dates shall be established by the Board of Directors
and the Board of Directors shall have the authority to require the
assessments to be paid in pro rated monthly installments., The
Association shall, upon demand, and for a reasonable charge,
furnish a certificate signed by an officer of the Association
setting forth whether the assessments on a specified Lot have been
paid. ‘

SECTION 9. ASSESSMENTS FOR REPAIRS OF DAMAGE CAUSED BY
FAULT: If an Owner, assignee or lessee, or one of their guests,
damages or destroys by his or her fault any of the Properties in
the Common Area, the Board shall levy a special assessment upon the
Owner for the full cost of repair or replacement not covered by
insurance of such damage or destruction.

SECTION 10. EFFECT OF NON-PAYMENT OF ASSESSMENTS-REMEDIES
OF THE ASSOCIATION: Any assessment or any portions thereof which
are not paid when due shall be delinquent. If the assessment or
portion thereof is not paid within thirty (30) days after the due
date, the same shall become a lien of such Lot and bear interest
from the date of delinquency at the rate of ten (10%) percent per
annum, and the Association may bring an action at law against the
Owner personally obligated to pay the same or to foreclose the lien
against the Lot, and interest costs and reascnable attorney’s fees
of any such action shall be added to the amount of such
assessments. No Owner may waive or otherwise escape liability for
the assessments provided for herein by non-use of the Common Area
or abandonment of his Lot.

SECTION 11. SUBORDINATION OF THE LIEN TO MORTGAGES:: The
lien of the assessments provided for herein shall be subordinate to
the lien of any first mortgage. Sale or transfer of any lot shall
not effect the assessment lien.

However, the sale or transfer of any Lot pursuant to mortgage
foreclosure or any proceeding in lieu thereof, shall extinguish the
lien of such assessments as to payments which became due prior to
such sale or transfer. No sale or transfer shall relieve such Lot
from Liability or any assessments thereafter becoming due or from
the lien thereof.

ARTICLE V
INSURANCE

SECTION 1. The Board of Directors on behalf of the
Association, as common expense, shall at all times maintain a
liability policy protecting the Association against bodily injury
and property damage on all Common Area, for the terms and limits
that may be reasonably necessary and available.

SECTION 2. To the extent that the fellowing Common Area
property listed below cannot be insured or, in the opinion of the
Board of Directors, at a reasonable cost, any damages or losses
will be borne by the Association and such costs of losses will be
subject to special assessments:
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SECTION 3. In no event shall the insurance coverage

obtained by the Aassociation be brought into contribution with
insurance purchased by an Owner or his mortgagees.

SECTION 4. The Board of Directors on behalf of the
Association shall have the right to periodically review the
insurance requirements of Article V. TIf in the Board’s opinion,
the Association would benefit by having a special multi-peril
policy covering all Properties, (except personal property of any
Owner) in the name of the Association, the Board shall have the
right to purchase a policy at common expense to all Owners with
proper notification. In the event that the Association acquires
insurance in its own name, the Association shall have the sole
authority to deal with the insurer in the settlement of claims.

ARTICLE VI
HOMEOWNERS ARCHITECTURAL CONTROL

SECTION 1. No building, fence, wall or other structure
shall be commenced, erected or maintained upon the Properties, nor
shall any exterior addition to or change or alteration therein be
made until the plans and specifications showing the nature, kind,
shape, height, materials, and location of the same shall have been
submitted to and approved in writing as to harmony or external
design and location in relation to surrounding structures and
topography by the Board. In the event said Board fails to approve
or disapprove such design and location within sixty (60) days after
said plans and specifications have been submitted to it, approval
will not be required and this Article will be deemed to have been
fully complied with.

SECTION 2. FLOATING DOCK: Subject to the provisions of
Section 1 above, any Owner shall have the right to construct a
floating dock adjacent to his Boat Slip. The repair and
maintenance of such floating dock shall be the sole responsibility
of the Owner or Owners constructing the same. The Association
shall have the right, but not the obligation, to repair and
maintain any such floating docks should the Owner or Owners
constructing the same fail to do so, and any costs involved shall
be immediately repaid in full when due, such costs shall be treated
as a special assessment as provided in Section 9, Article IV, and
shall be collected accordingly.

SECTION 3. DOCK BOXES: There shall be no more than one
(1) dock box per slip of such size, design and construction and in
such location, as the Board of Directors shall determine. No

removal or change in location, size, design or construction will be
made without the written consent of the Board of Directors;
provided, that any such approved removal or change shall be at the
expense of the person seeking such removal or change.

ARTICLE VII
PARTY WALLS

SECTION 1. GENERAL RULES OF LAW TO APPLY: Each wall which
is built as a part of the original construction of the townhouses
upon the Properties and placed on the dividing line between the
Lots shall constitute a party wall, and, to the extent not
inconsistent with the provision of this Article, the general rules
of law regarding party walls and of liability for property damage
due to negligence or willful acts or omissions shall apply thereto.

SECTION 2. SHARING OF REPAIR AND MAINTENANCE: The cost of
reasonable repair and maintenance of a party wall shall be shared
by the Owners who make use of the wall in proportion to such use.
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SECTION 3. DESTRUCTION BY FIRE OR OTHER CASUALTY: If a
party wall is destroyed or damaged by fire or other casualty, any
Owner who has used the wall may restore it, and if the other Owners
thereafter make use of the wall, they shall contribute to the cost
of restoratjon thereof in propdrtion to such use without prejudice,
however, to the right of any such Owners to call for a larger
contribution from the others under any rule of law regarding
liability for negligent or willful acts or omission.

SECTION 4. WEATHERPROOFING: Notwithstanding any other
provision of this Article, an Owner who by his negligent or willful
act causes the party wall to be exposed to the elements shall bear
the whole cost of furnishing the hecessary protection against such
element. ‘ Co

SECTION 5. RIGHT TO CONTRIBUTION RUNS WITH LAND: The
right of any Owner to contribution from any other Owner under this
Article shall be appurtenant to the land and shall pass to such
Owner’s successors in title.

SECTION 6. ARBITRATION: In the event of any dispute
arising concerning a party wall, or under the provisions of this
Article, each party shall choose one arbitrator, and such
arbitrators shall choose one additional arbitrator, and the
decision shall be by a majority of all the arbitrators.

ARTICLE VIII
EXTERIOR MAINTENANCE

In addition to maintenance upon the Common Area, the
Association shall provide exterior maintenance upon each Lot which
is subject to assessment hereunder as follows:

paint, repair, replace, and care of roof, gutters
downspout, exterior building surfaces, decks, trees,
shrubs, grass , walks and other exterior improvements.

Such exterior maintenance shall not include glass surfaces.
ARTICLE IX
USE RESTRICTIONS

SECTION 1. RULES AND REGULATIONS: The Board of Directors
shall have the power to formulate, publish and enforce reasonable
rules and requlations concerning the use and enjoyment of the
Properties and Common Area.

SECTION 2. LAND USE AND BUILDING TYPE: No Lot shall be
used except for residential purposes. No portion of the
Properties, Common Area, or any Boat Slip may be used for any
commercial purpose. No building shall be erected, altered, placed
or permitted to remain on any Lot other than one single family
townhouse dwelling not to exceed two and one-half stories in
height. Any building erected, altered, placed or permitted to
remain on any Lot shall be subject to the provisions of Article VI
of this Declaration of Covenants, Conditions and Restrictions
relating to architectural control.

SECTION 3. QUIET ENJOYMENT: No noxious or offensive
activity shall be carried on, in or upon the Properties, or Common
Area, nor shall anything be done which may be or may become a
nuisance or annoyance to any Owner, Assignee or lessee.

1

SECTION 4. TEMPORARY STRUCTURES: No structure of a
temporary character, trailer, basements, tent, shack, garage, barn
or other outbuilding shall be used on any Lot at any time as a
residence either temporarily or permanently.
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SECTION 5. RECREATIONAL VEHICLES: No boat, motor boat,
camper trailer, motor or mobile home, or similar type vehicle shall
be permitted to remain on any Lot or Common Area at any time,
unless by consent of the Board.

SECTION 6. ANIMALS: No animals, livestock or poultry of
any kind shall be kept or maintained on any Lot or in any dwelling
except that dogs, cats or other household pets may be kept or
maintained provided that they are not kept or maintained for
commercial purposes and provided further that they are not allowed
to run free and are at all times properly leashed.

SECTION 7. OUTSIDE ANTENNAS:'; No outside radio or
television antennas shall be erected on any Lot or dwelling unit
within the Properties unless and until permission for the same has
been granted by the Board.

SECTION 8. WINDOW COVERINGS: All drapes, curtains or
other similar materials hung at windows, or in any manner so as to
be visible from the outside, of any building erected upon any Lot
shall be of a white or natural background or material.

SECTION 9. EXTERIOR LIGHTS: All light bulbs or other
lights installed in any fixture located on the exterior of any
building or any Lot shall be clear, white, or non-frost lights or
bulbs.

ARTICLE X
EASEMENTS

SECTION 1. Easements are reserved as necessary in the
Common Areas for installation and maintenance of underground
utilities and drainage facilities.

SECTION 2. The Association, acting through its officers,
agents, servants, and/or employees shall have the right of
unobstructed access at all reasonable times to all properties as
may be reasonably necessary to perform the exterior maintenance
called for in Article VIII - Exterior Maintenance.

SECTION 3. Easements are also reserved over those portions
of the Common Area that may be necessary or required to accommodate
overhanging eaves or other cantilevered construction which may
encroach upon the Common Area or the air and light space above such
Common Area.

SECTION 4. ACCESS EASEMENTS: The Association hereby
grants to Class "A" Members of the Association a perpetual easement
and right-of-way for access to and from the boat dock facilities
over the Common Area of Forest By The Sea Townhouses as shown on
the plat thereof duly recorded in the New Hanover County Registry.

SECTION 5. UTILITY EASEMENTS: The Association shall have
the right to grant and establish over and across its properties and
Common Areas such easements and right-of-way as may be required for
drainage and public utilities.

ARTICLE XI
ANNEXATION OF ADDITIONAL PROPERTIES

SECTION 1. Annexation of additional property shall require
the assent of two-thirds (2/3) of the Members at a meeting duly
called for this purpose, written notice of which shall be sent to
all Members not less than thirty (30) days nor more than sixty (60)
days in advance of the meeting.

































